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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

   Wednesday, the 28th day of February, 2018 

 
 

   TITLE APPEAL No. 10/17 

 
 

From the Judgment & Decree dated 11-04-17 passed by Learned Munsiff No.1, 

Nalbari in Title Suit No.82/12. 

                    
 
          Jaya Das & others         ----------Plaintiffs      
 
            - VS  - 
 
                 Liladhar Das & others            -------Defendants  
 
 
 
This appeal having been heard on 19-02-2018 in presence of :-  
 

Advocate for the Appellants  :-  Sri Manabendra Sarma    

Advocate for the Respondents :-  Sri Manoranjan Bhattacharya 

 
 
and having stood for consideration to this day, the Court delivered the 
following judgment:- 
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TITLE APPEAL No. 10/17 
 

         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 

  
 
1. The judgment and decree dated 11/04/17 passed by the Ld. Munsiff 

No.1, Nalbari i/c with T.S. No.82/12, are the subject matter under challenge in 

this present Civil first appeal.  

 

2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

T.S. No.82/12 which was decreed in favor of the plaintiff vide the Judgment 

and decree dated 11/04/17 passed by the Ld. Munsiff No.1, Nalbari, the 

defendant as appellant has preferred the instant appeal on the following 

grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the court below failed to properly appreciate the evidence in 

record and hence attained in a wrong decision. Hence the same is liable 

to be set aside. 

 

b) That the defendant specially challenged the Patta No.22 and said the 

same on not ancestral land. The court below did not frame any issue in 

that respect. Hence the said Judgment is liable to be set aside. 

 

c) That the Jamabandi of Patta No.22 shows Harihar Das as sole owner. 

But the plaintiff claimed that as ancestral land. In that respect the 

plaintiff did not submit concrete proof. Hence the Judgment is 

erroneous and liable to be set aside.  

 

d) That the court below wrongly hold that defendants could not prove the 

Patta No.22 as their own land. But actually the burden was reverted to 

plaintiff by their own exhibit and they failed to discharge their burden. 

Hence the impugned Judgment and decree is liable to be set aside.  
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e) That for any other view of the matter the Judgment is liable to be set 

aside and the appellant reserve their right to take additional ground at 

the time of hearing. 

 

3. On the above grounds the appellant has prayed for setting aside the 

impugned judgment and decree. After admitting the appeal the record of T.S. 

NO.82/12 was called for and the same was received. 

 

4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for declaration and other consequential relief. 

 

5. The plaintiff case interalia is that the plaintiff no.1,2 & 3 defendant 

no.4, 5 and Harihar Das are the sons of Lt. Bahuram Koch and Radheswari 

Das. Plaintiff no.4 and defendant no.2 are the daughters of Harihar Das. The 

land described in Schedule “Kha” along with the house there upon is the joint 

property of the plaintiff no.1,2,3 & 4 and the defendant no.4 & 5. Out of this 

land, the land covered by Patta No.22 and Patta No.366 was under the possess 

of Bahuram Koch. The land covered by Patta No.303 and 243 as described in 

Schedule “Ka” was under the possession of Radheswari Das. Bahuram Koch 

expired in the year 1957 and his wife Radheswari Das expired in the year of 

1975. After the death of Bahuram and Radheswari the entire land described on 

Schedule “Kha” devolved upon the plaintiff no.1, 2 & 3 and defendant no.4 & 

5. Plaintiff No.1,2 & 3 and defendant no.4 & 5 used to reside at Guwahati 

permanently but often used to visit their ancestral home. Harihar Das the 

brother of the plaintiffs and the defendants used to stay in Schedule “Kha” 

land and used to look after the ancestral property. It is alleged by the plaintiff 

that after the death of their father, Harihar Das got his name mutated in 

respect of Patta No.22 and 356 as the only legal heir of Bahuram Koch. Harihar 

Das expired on 02-05-1979 and after his death his wife Purabi Das looked after 

the Schedule “Kha” land. But she also without informing the plaintiff secretly 

mutated her name in respect of Patta No.22 and 356 in place of her husband. 

Purabi Das expired on 26-06-2010. After her death the defendant no.1,2 & 4 
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got their names mutated in respect of Patta No.22 and 356. On 08-04-2012 

the plaintiffs came to know about the aforesaid mutation and they filed an 

application before the Circle Officer Barbhag Revenue Circle for mutation of 

their name in place of their father Bahuram Koch as legal heirs. But defendant 

no.1,2 & 4 filed objection against the petition of the plaintiffs and the said 

cases are still pending. After the death of Purabi Das defendant no.1 and her 

husband, defendant no.3 started residing over Schedule “Kha” land along with 

plaintiff no.4. And after the marriage of plaintiff no.4 she started residing in 

her husband’s house. Defendant no.1, 2 & 3 without any discussions with the 

plaintiffs started residing in the ancestral property of the plaintiffs and without 

their permission started making preparation for selling away a plot of land 

covered by Patta No.22 to defendant no.16. Defendant no.3 also dismentaled a 

house standing over the ancestral land and started business by constructing a 

permanent house. The plaintiffs made proposal for partition of the suit land 

being offended by the activity of defendant no.1 2 & 3, but the latter denied 

the right title and interest of the plaintiffs. Hence this suit.  

 

6. The defendant no.1, 2 & 3 has filed their written statement denied the 

suit of the plaintiffs. They contended that the plaintiff no.1, 2 & 3 had taken 

share of very valuable land of Guwahati and had allowed Harihar Das to enjoy 

the ancestral land. According to the defendants there was an amicable 

settlement between the plaintiffs and Harihar Das. They further stated that the 

suit land described in Schedule “Ka” is not ancestral land  as those were 

personal property of Harihar Das and only plaintiff no.4 may get share out of 

these land. The defendants stated that the ancestral house have been 

damaged long back and the house which is presently standing on the Schedule 

“Kha” was constructed by Harihar Das because of which the plaintiffs cannot 

ascertain the value of the house at their own will.  

 

7. Defendant no.4 & 5 also filed their written statement. But in their 

statement they has supported all the claims made by the plaintiffs in their 

pleadings. 
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8. Upon pleadings of the parties learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

i) Whether there is any cause of action for the suit? 

 

ii) Whether the plaintiffs are entitled to partition of their ancestral 

land? 

 

iii) Whether the plaintiff is entitled to relief as claimed for? 

 

iv) Whether the defendant no.4 & 5 are entitled to any relief/reliefs as 

prayed for? 

 

v) To what other relief/reliefs, the parties are entitled to? 

 

9. The plaintiff side had adduced the evidence of 4(four) witnesses and 

exhibited 12(twelve) documents. The defendant side had adduced the 

evidence of 6(six) witnesses but has exhibited no documents. 

  I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in the suit is issue no.(ii) and the result of the present appeal is depended 

upon the discussion and finding in issue no.(ii). 

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 

 

10. The Issue No.(ii) is contingent upon the question as to “Whether the 

plaintiffs are entitled to partition of there ancestral land?” 

 
11. The plaintiff has filed this suit for right, title and interest, Khas 

possession & partition, praying for 5/9th share in Schedule “Kha” land and 5/9th 

share in the house standing over Schedule “Kha” land the value of which is 



6 

 

Rs.55,556/-. 

 

12. In their W.S. the defendant has taken the plea that except all the other 

land as mentioned in Schedule “Kha”, the land in Patta No.22 is not the 

ancestral property of the plaintiffs and the defendants but is purchased by the 

father of the Defendant No.1, 2 & 3, Harihar Das. However according to the 

defendants, the plaintiff no.4 may get a share out of this land. Apart from that, 

defendant no.1, 2, 3 & 16 also took the plea that the house standing over 

Patta No.22 is built by Harihar. 

 

13. Though the defendant admitted that except the land in Patta No.22 all 

the other land is their ancestral property, they have alleged in their written 

statement that the other land in Schedule “Ka” are orally sold by the plaintiffs 

and after taking money they gave the permission to possess. However the 

defendant has failed to adduce any oral or document evidence in support of 

any of their plea. The defendants side has also taken the plea that the 

plaintiffs have already availed their share somewhere else in Guwahati and as 

such they are not entitled to any share in the ancestral property. Regarding the 

plea of partition the defendant could not substantiate their claim.  

 

14. Now if we go through the cross examination of DW- 1, we find him 

stating that he has no objection for partition of the land in other pattas apart 

from the land in Patta No.22. After going through the cross of DW-1 and the 

written statement, it appears that he has admitted all the claims of plaintiffs 

except the claim made in Patta No.22.  

 

15. One of the grounds taken in the memo of appeal is that the defendant 

specially challenged the Patta No.22 and said the same as not ancestral land 

and that the Ld. Trial Court did not frame any issue in that respect. 

 

16. Now as the defendants had admitted the claim of plaintiffs except Patta 

No.22, the main question to be decided upon is “Whether Patta No.22 is 

ancestral and whether the same can be partitioned or not?” 
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17. In his cross, DW-1 has stated that he has heard that Harihar has 

purchased land in Patta No.22 from one Ganesh Das. But he did not see the 

sale deed. Again at the very next instance DW-1 stated that he does not know 

if Harihar Das purchased the land in Patta No.22 from Bahuram.  

 

18. DW-2, Jogen Das has also stated in his cross that he has come to know 

from his wife that the land belongs to Harihar only. Apart from that he does 

not know anything else this means that DW-2 has no personal knowledge 

about how Harihar got the land.  

 

19. DW-3, Tara Das who is the daughter of Harihar Das stated in her cross 

that though it is written in her affidavit that some land are sold and some land 

are still there, she has not enquired about the matter. DW-3 stated that the 

land in Patta No.22 is purchased by her father Harihar, but the plaintiff Liladhar 

took away the deed from her mother. In their written statement also the 

defendant took the plea that the documents are with the plaintiff.  

 

20. The Ld. Counsel for the appellant/defendant while arguing the case 

submitted that they could not produce the purchase deed as he lost the 

document. This submission by the appellant is different from the reasons 

shown in the written statement and evidence for of DWs for the non-

production of the sale deed. Even if we believe for the sake of discussion, in 

the fact that the purchase deed is lost, the defendant could have produced the 

certified copy of the same as secondary evidence. And if the document is with 

the plaintiffs as stated in the written statement and in the cross of DW-3, Tara 

Das, then the defendants should have prayed for issuing notice to the plaintiffs 

for production of the same. 

 

21. Hence we find that the defendant could not prove the plea taken by 

them that the land in Patta No.22 is purhased by their father, Harihar, as they 

could submit any documents i/c with the said purchase. 
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22. Regarding the plea taken by the defendant that the house standing in 

Patta No.22 is built by Harihar, we find DW-1 stating in his cross that he had 

seen his father-in-law Harihar Das constructing the suit house in the year 

1987. Again at the very next instance DW-1 stated that the house was built by 

the wife of Harihar. It is revealed from the pleadings that Harihar expired in the 

year 1979. DW-1 also stated in his cross that Harihar expired in the year 1980. 

If Haihar expired in the year 1979-1980, the statement made by DW-1 in his 

cross that Harihar had constructed the house in the year 1987 is doubtful. 

Therefore, the plea taken by the defendant that the suit house is not the 

ancestral house but is built by Harihar cannot be believed.  

 

23. On going through the document exhibited by the plaintiffs we find that 

in the Jamabandi of Patta No.302 and 303 which are marked as Exhibit 10 and 

11, the name of plaintiffs and defendant no.4 and 5 are included as Pattadars 

being the legal heirs of Radheswari. The name of Dharepria @ Radheswari is 

seen in the Jamabandi of Patta No.243 marked as Exhibit-12. 

 

24. Another ground taken in the memo of appeal is that the Jambandi of 

Patta No.22 shows Harihar Das as the sole owner. But the plaintiff claimed that 

as ancestral land and in that respect the plaintiff did not submit concrete proof.  

 

25. In the Jamabandi of Patta No.22 marked as Exhbit-3 it is seen that the 

name of Bahuram Koch is mutated as the original Pattadar. But in Exhibit-4 

which is the draft chitha of Dag No.580 of Patta No.22 and in Exhibit-5 which is 

the Jamabandi of Patta No.22, we find the name of Harihar Das mutated on 

place of Bahuram Koch as his legal heir. We also find the name of Harihar Das 

mutated in the Jamabandi of Patta No.351 which are marked as Exhibit-7(1)-

7(3). The name of Purabi Das is seen mutated in the Jamabandi of Patta 

NO.22 and Patta No.356 which is marked as Exhibit-6 and Exhibit-9 in place of 

her husband Harihar Das as his legal heir.  

 

26. Hence from the documents it is seen that except Patta No.302 and 303, 

the name Harihar Das is mutated in all the other pattas as the sole heir of 
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Bahuram Koch. The Ld. Counsel for the appellant submitted that prima facie it 

its shown in the Jamabandi that the suit land is Harihar’s land. But mere 

mutation entries does not confer title in immovable properties. 

 

27. Apart from that the cause of exclusion of the other legal heirs is 

explained by DW-4 and DW-5 in their cross examination. DW-4 has stated in 

his cross that he along with the plaintiffs has share in the ancestral property. 

Both DW-4 and DW-5 has stated that they have no objection if the suit land is 

partitioned. Apart from that it is also revealed from the cross of DW-4 and DW-

5 that after the death of their father, Harihar Das has mutated his name 

secretly in the pattas as his single legal heir. 

 

28. Therefore considering the entire facts & circumstances of the case and 

the materials available on record, the conclusion arrived at is that upon the 

death of Bahuram Koch, the share of his legal heirs including the plaintiffs did 

not devolve. Though Harihar's name is mutated in Patta No.22, 356, 351 and 

243, the defendants could not prove the manner of acquisition of the suit land 

by Harihar. The plea of partition as taken by the defendant, also could not he 

proved. As defendant no.1 & 3 being the co-share, still possesses the suit land, 

we can presume that the other co-shares also has the possession over there as 

possession of one co-sharer is the possession of others. This is made clear by 

the defendant no.6 in his cross examination wherein he stated that Prabhat, 

Lila, Harihar and Hemanta has equal share in the ancestral land. 

 

29. In the instant case, the plaintiffs has discharged their burden of proof 

by clearly establishing that the father of the defendants, Harihar Das had 

illegally mutated his name on Patta No.22, 356 & 351 while the defendants has 

not adduced any evidence to prove their contentions and thereby failed to 

discharge their onus of proof. In view of the above discussion, it appears that 

findings of the Learned Trial Court in Issue No.(ii) warrant no interference and 

the same is upheld. Situated thus, the Issue No.(ii) is decided in the 

affirmative and in favor of the plaintiff.  
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30. The Issue No.(i) is relating to the cause of action for the suit. Learned 

Trial Court decided this issue in affirmative and in favor of the plaintiff. The 

cause of action means every fact, which, if traversed, it would be necessary for 

the plaintiff to prove in order to support of his right to a judgment of the court. 

In the instant suit the plaintiffs has claimed their share in their ancestral 

property. The defendants has filed their written statement denying the claim of 

the plaintiff. Therefore, it appears that there is cause of action in the suit. 

Hence, the finding of the Learned Trial Court in Issue No.(i) warrants no 

interference and is upheld.  

 

31. The Issue No.(iv) and (v) are relating to the reliefs claimed by the 

parties. In my view of the above discussion in Issue No.(ii), it appears that the 

plaintiffs has proved that they has possession over the ancestral property and 

is entitled to get the share of the same. Hence the plaintiff is entitled to a 

decree as prayed for. Therefore, I find nothing to interfere with the findings of 

the Learned Trial Court in Issue No. 4 & 5.  

  

O  R  D  E  R 

 

32. In the result, the present first Civil Appeal is bereft of merit and thus, 

the same stands dismissed on contest with cost. 

 The impugned Judgment and decree dated 11-04-17 in T.S. 82/12 

passed by the Learned Munsiff No.1 is hereby affirmed. 

 Draw up a decree accordingly.  

 Send down the original case  record being T.S. No.82/12 to the court of 

the first instance with a copy of the Judgment forthwith.  

  

 

 Given under my hand and seal of this court on this the 28th day of 

February/2018. 
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         Civil Judge (Sr. Divn.) 
           Nalbari 
Dictated & Corrected by me 

 

 

Civil Judge (Sr. Divn.) 
          Nalbari 


